May 4, 1995

Jereny T. Harrison

Pr of essor of Law

Wlliam S. R chardson School of Law
University of Hawaii at Manoa

2515 Dol e Street

Honol ul u, Hawaii 96822

Dear M. Harri son:

Re: ldentity of Applicants for Adm ssion to
t he Law Schoo

This is in reply to your letter dated Novenber 28, 1994
requesting an advi sory opinion concerning the above-referenced
matter.

| SSUES PRESENTED

l. Whet her, under the Uniform Information Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"), the
names of individuals who have applied for adm ssion to the WIIliam
S. Richardson School of Law ("Law School "), but who have not yet
been admtted or enrolled, nust be nade available for public
i nspection and copyi ng upon request.

1. If the nanes of Law School applicants are protected from
publ i c di sclosure under the U PA, which enployees wthin the Law
School or the University of Hawaii ("University") may be inforned
of the identity of applicants for adm ssion to the Law School

BRI EF ANSWERS

| . No. Under the U PA, an agency is not required to
di scl ose "governnent records, which if disclosed, would constitute
a clearly unwarranted invasion of personal privacy." Haw. Rev.

Stat. § 92F-13(1) (Supp. 1992). The U PA s legislative history
explains that this exception only applies if the individual has a
"significant" privacy interest in the governnment records or
information in question. Furthernore, under the U PA the

di scl osure of a governnment record does not constitute a clearly
unwarranted i nvasion of personal privacy if the individual's
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privacy interest is outweighed by the public interest in
di scl osure. Haw. Rev. Stat. § 92F-14(a) (Supp. 1992).

Qur research has reveal ed no state court decision or attorney
general opinion on the issue of whether the disclosure of the
identities of applicants for adm ssion to a university or graduate
program woul d constitute an invasion of privacy. Further, the
di sclosure of this information is not governed by the federal

Fam |y Educational Rights and Privacy Act, 20 U S. C. § 1232g (1988)
("FERPA") because FERPA only applies to the education records of

i ndi vidual s who have been or are in attendance at an educati onal
institution, and does not apply to individuals having the status of
applicants for adm ssion.

Nevertheless, it is the opinion of the OP that individuals
who apply for adm ssion to a university or graduate program have a
significant privacy interest in that fact and the status of their
application. A decision to admt an applicant to a university or
graduate programinvolves a critical assessnent of the applicant's
schol astic record, schol astic achi evenent test scores, personal
achi evenments, and other factors.

Addi tionally, because in our opinion the public interest in
the disclosure of the identities of Law School applicants does not
outwei gh the individual's privacy interest in this information, we
conclude that this information should be wi thheld from public
di scl osure under the U PA's clearly unwarranted invasion of

personal privacy exception. Haw. Rev. Stat. § 92F-14(a) (Supp
1992).

1. While the uniformlaw upon which the U PA was nodel ed
does not reqgqulate the intra-agency use and di scl osure of governnent
records, in OP Opinion Letter No. 94-16 (Sept. 2, 1994) we opi ned
that information that is protected fromdisclosure by the UPA s
"clearly unwarranted i nvasion of personal privacy" exception shoul d
only be disclosed to those officers or enpl oyees of the agency that
have an official "need to know' in the performance of their duties.

For exanple, nmenbers of the Law School Adm ssions Commttee, who
review applications for adm ssion, clearly have an official need to
know in the performance of their duties. The extent to which other
of ficers or enployees of the Law School or the University are
entitled to receive this information depends upon an exam nation of
whet her they have an official need to know in the performance of
their job duties.

Finally, we observe that the identities of individuals who
have applied for adm ssion to the Law School may be disclosed to
ot her governnent agencies only to the extent permtted by section
92F-19(a), Hawaii Revised Statutes, which restricts the
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i nter-agency disclosure of records that are otherw se confidenti al
under the U PA and sets forth |egal standards under which inter-
agency di sclosure is authorized.

FACTS

In your letter to the Ofice of Information Practices ("OP"),
you state that every year the Law School receives inquiries from
persons, other than the applicants for adm ssion to the Law School
seeking informati on about or expressing an interest in a particular
applicant for adm ssion. You stated that the Law School is
concerned about the propriety of these inquiries and the Law
School's responsibilities under the circunstances.

DI SCUSSI ON
| NTRODUCTI ON

The Ul PA provides that "[e]xcept as provided in section
92F- 13, each agency upon request by any person shall make
government records avail able for inspection and copying during

regul ar business hours.” Haw. Rev. Stat. § 92F-11(b) (Supp. 1992).

Under the U PA, the term "governnment record"” nmeans "information
mai nt ai ned by an agency in witten, auditory, visual, electronic,
or other physical form" Haw. Rev. Stat.

§ 92F-3 (Supp. 1992).

Adm ssion records mai ntai ned by the Law School are "governnent
records" for purposes of the U PA since the Law School is an

"agency" for purposes of the UPA See Haw. Rev. Stat. § 92F-3
(Supp. 1992); AP Op. Ltr. No. 89-9 (Nov. 20, 1989) (Law School is
an "agency" for purposes of the U PA).

Furthernore, since the nanmes of individuals who have applied
for adm ssion to the Law School are contained in records possessed
or mai ntai ned by the Law School, the provisions of the U PA govern
the public, and intra-agency and inter-agency disclosure of this
i nformati on, because the names of applicants constitute
"information mai ntained by an agency . . . in [sone] physical
form" Haw Rev. Stat. § 92F-3 (Supp. 1992) (definition of
"governnent record"). W nowturn to a consideration of whether
the identities of Law School applicants are protected from
di scl osure under the U PA

1. COVPLI ANCE W TH U PA WAl VED WHEN COVPLI ANCE WOULD RESULT | N
THE LGCSS OF FEDERAL FUNDI NG SERVI CES, OR OTHER ASSI STANCE

As provided in section 92F-4, Hawaii Revised Statutes, an
agency's conpliance with the provisions of the U PA is waived to
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the extent that such conpliance woul d cause an agency to | ose
federal funding, services, or other assistance fromthe federa
gover nment .

St ate educati onal agencies and institutions that receive
federal funding, including the University of Hawaii, nust conply
with the funding restrictions of the Federal Fam |y Educati onal

Ri ghts and Privacy Act, 20 U.S.C. § 1232g ("FERPA').' Among ot her
t hi ngs, FERPA prohibits (with qualified exceptions) educational
agenci es receiving federal funding fromdisclosing the "education
records" of "students" w thout the consent of the students'
parents. In the case of students that have attained the age of 18
("eligible students"), consent is required fromthose students for
t he disclosure of their education records.

| ndi vi dual s who have applied for adm ssion to an educati onal
agency or institution subject to FERPA, but who have not been in
attendance at the educational institution or agency, are not
"students" for purposes of the FERPA. See 20 U.S. C

§ 1232g(a)(6) (1988); 34 CF. R §§ 99.3, 99.5(c) (1994); Tarka v.
Franklin, 891 F.2d 102 (5th G r. 1989) (i ndividual denied adm ssion
to a graduate school is not a "student"); Carl v. Board of Regents
of University of Cklahoma, 577 P.2d 912 (Ckla. 1978) (nedi cal

school adm ssions process not governed by FERPA' s restrictions);
see al so John E. Theuman, Annotation, Validity, Construction, and
Application of the Fam |y Educational Rights and Privacy Act of
1974 (FERPA) 112 A L. R Fed. 1 (1993).

Accordi ngly, where a student has applied for adm ssion to the
Law School, but has not been or is not in attendance at the Law
School (for exanple where the adm ssion application is under review
or consideration), the disclosure restrictions of FERPA woul d not
apply. Conversely, where an applicant for adm ssion to the Law

The legislative history of section 92F-4, Hawaii Revised
Statutes, indicates that of principal concern to the Legislature
was the possibility that an agency's conpliance with the U PA m ght
run afoul of FERPA, and other federal |aws, that condition federal
fundi ng and assi stance upon conpliance with restrictions on the
di scl osure of information. The Legislature noted that
"[c]onmpliance with the U PA may seriously jeopardize federal
funding for the University of Hawaii if this waiver is not
provided." H Stand. Conm Rep. No. 1725-82, 16th Leg., 1992 Reg.
Sess., Haw. H J. 1564 (1992); see also S. Stand. Comm Rep. No.

2014, 16th Leg., 1992 Reg. Sess., Haw. S.J. 963 (1992).
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School is subsequently admtted and is or has been in attendance at
the Law School, the disclosure restrictions of FERPA would apply to
t hat student's educational records. However, once an individual is
in attendance at the Law School, the Law School may discl ose
student "directory information," to the extent that it has conplied
with FERPA's restrictions governing the disclosure of student
directory information.

We now turn to an exam nation of whether the identities of
i ndi vi dual s who have applied for adm ssion to the Law School, but
who have: (1) not been admtted, or (2) have been admtted, but
have not been in attendance, are protected from di scl osure under
section 92F-13, Hawaii Revised Statutes.

I11. CLEARLY UNWARRANTED | NVASI ON OF PERSONAL PRI VACY

Under the U PA an agency is not required to disclose
"[g] over nnent records which, if disclosed, would constitute a
clearly unwarranted i nvasion of personal privacy." Haw Rev. Stat.

§ 92F-13(1) (Supp. 1992).

The U PA's "clearly unwarranted invasion of personal privacy"
exception requires the balancing of the public interest in
di scl osure against any privacy interest affected. According to the
U PA, "[d]isclosure of a governnment record shall not constitute a
clearly unwarranted invasion of personal privacy if the public
interest in disclosure outweighs the privacy interests of the

individual." Haw. Rev. Stat. § 92F-14(a) (Supp. 1992); see al so

Haw. Rev. Stat. § 92F-2 (Supp. 1992) (purpose of the UPAis to
"bal ance the individual privacy interest and the public access
interest, allow ng disclosure unless it would constitute a clearly
unwarrant ed i nvasi on of personal privacy").

The U PA' s legislative history also reflects that "[i]f the
privacy interest is not 'significant,' a scintilla of public
interest in disclosure will preclude a finding of a clearly
unwarrant ed i nvasi on of personal privacy.”" S. Conf. Comm Rep. No.
235, 14th Leg., 1988 Reg. Sess., Haw. S.J. 689, 690 (1988); H
Conf. Comm Rep. No. 112-88, Haw. H J. 817, 818 (1988).

In section 92F-14(b), Hawaii Revised Statutes, the Legislature
set forth exanples of governnment records, or information contained
therein, in which an individual is deened to possess a significant
privacy interest.? None of the exanples provided enconpass

’Section 92F-14(b), Hawaii Revised Statutes, also identifies
information in which an individual does not possess a significant
privacy interest. This information is subject to disclosure as if
it were a part of the enuneration of records in section
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information that is the subject of this opinion, nanely, the
identity of an individual who has applied for adm ssion to the Law
School. Neverthel ess, we believe that section 92F-14(b), Hawaii
Revi sed Statutes, was not intended to be an exhaustive |listing of
records in which an individual has a significant privacy interest.

First, section 92F-14(b), Hawaii Revised Statutes, nerely
identifies "exanples." Further, the UPA s |legislative history
suggests that "case | aw under the Freedom of Information Act shoul d
be consulted for additional guidance.” S. Stand. Comm Rep. No.
2580, 14th Leg., 1988 Reg. Sess., Haw. S.J. 1093, 1094 (1988).

Qur research has not disclosed any federal or state court
deci sions or Attorney General opinions finding that applicants for
adm ssion to a university or college have a significant privacy
interest in the fact or status of their application for adm ssion.

Thus, the issue presented is one of first inpression, as far as
the O P can deternine.?

A decision to admt an individual to an institution of higher
| earni ng i nvol ves an exam nation of the individual's previous
schol astic records, achievenents, scholastic aptitude test scores
(such as the SAT, LSAT, GRE, and others), enploynment history,
community service, letters of recommendation, the applicant's
personal statenent, and other factors.

Moreover, were we to conclude that the identities of
applicants to University prograns nust be publicly accessible, it
woul d follow that the identities of at |east sone” individuals who
have been denied adm ssion to the University would also be readily
ascertai nabl e by conparing a student directory to |lists of persons
who have applied for enrollnent. W believe that private citizens
have a reasonabl e expectation of privacy, or a significant privacy

92F- 12, Hawaii Revised Statutes, that nust be nade avail able for
i nspection during regular business hours. See Haw. Rev. Stat.

§ 92F-14(b) (1), (2), (4), (5), and (7) (Supp. 1992) and (Conp.
1993).

]n Porton v. University of San Francisco, 134 Cal. Rptr. 839
(1976), however, the court held that a university's disclosure of a
student's transcript of grades the student received at anot her
university to a state schol arship and | oan comm ssion stated a
cause of action of invasion of privacy under the right to privacy
provi sions of the Constitution of the State of California.

“Some i ndi vi dual s who have been invited to attend the | aw
school mght decline the invitation to pursue | egal studies at
ot her | aw school s.
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interest in the fact that they have been denied adm ssion to a
university or graduate program because a decision not to admt an
i ndi vi dual involves the assessnent of personal qualities and
characteristics of the individual, such as an assessnent of the

i ndi vidual's scholastic record, scholastic aptitude test scores,
and ot her qualifications.

Anal ogously, we have previously opined that to avoid a clearly
unwar rant ed i nvasi on of personal privacy, agencies should not
di scl ose the nanmes of applicants for governnental enploynent who
were not hired, applicants for board or comm ssion vacanci es that
wer e not appointed, and applicants for pronotion who were not
pronoted. See O P Op. Ltr. No. 89-2 (Cct. 27, 1989) (executive
search report pertaining to special master for corrections system
OP Op. Ltr. No. 90-14 (Mar. 30, 1990) (certified list of
eligibles); QP Op. Ltr. No. 91-8 (June 24, 1991) (applicants for
boards or comm ssions); OP Op. Ltr. No. 94-8 (May 12, 1994)
(records regarding applicants for pronotion).

For the foregoing reasons, it is our opinion that individuals
that have applied for adm ssion to the University, or to a
Uni versity graduate program such as the Law School, have a
significant privacy interest in the fact that they have applied for
adm ssion but were not admtted or enroll ed.

Turning to an assessnent of the public interest in disclosure
under the U PA' s public interest balancing test, we have previously
opi ned that the public interest to be considered is the public
interest in the disclosure of information that sheds |ight upon the
actions or decisions of governnent agencies, or their officials.
OP Op. Ltr. No. 89-16 (Dec. 27, 1989). In the usual case, this
public interest "is not fostered by disclosure of infornmation about
private citizens accunul ated in various governnental files but that
reveals little or nothing about an agency's own conduct." Id. at
5, quoting U S. Dep't of Justice v. Reporters Commttee for Freedom
of the Press, 489 U S. 773 (1989).

There is arguably sone public interest in the disclosure of
the identities of individuals who have applied for adm ssion to the
Law School, as evidenced by recent public controversy about the Law
School 's adm ssi ons deci si ons, standards, and policies. Some m ght
argue that disclosure of the nanes of applicants woul d pronote
accountability by allowng the public to nonitor possible
favoritismin adm ssions decisions. However, we believe that
di scl osure of the names of applicants would only marginally
permt the public to determ ne whether such favoritism exists,
because to make such a determ nation would require the availability
of confidential data concerning the qualifications of the
appl i cants, including undergraduate grades and LSAT scores. W
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believe that the public interest in nonitoring possible favoritism
in the adm ssions process is adequately served by the discl osure of
aggregate or statistical information concerning those who have been
admtted, such as their place of residency, grade point averages,
and LSAT scores, and undergraduate school .

CGenerally, disclosure of this information would reveal nore
about private citizens than about the actions, decisions, or
operations of a government agency or its officials.®> Accordingly,
we believe that under the U PA's bal ancing test, the public
interest in disclosure does not outweigh an applicant's significant
privacy interest in the fact that they have applied for adm ssion
to the Law School

Therefore, it is our opinion that without the witten consent
of an applicant for adm ssion, the Law School should not publicly
di scl ose the nanme of an individual who has applied for adm ssion to
the Law School to the extent that the application remains under
consideration or is rejected, to avoid a clearly unwarranted
i nvasi on of personal privacy.® Were an individual is admtted to
the Law School, and is in attendance at the Law School, the Law
School may di sclose student "directory information," to the extent
that the Law School conplies wwth FERPA' s restrictions relating to
the disclosure of this
i nformation, including the annual publication of a notice of the
types of information deened to be directory information.

I V. | NTRA- AGENCY DI SCLOSURE OF THE | DENTI TI ES OF LAW SCHOCL
APPLI CANTS

You have al so requested the O P to advise you concerning who

°I'n the Reporter's Conmittee case, the Court observed that
“"[i1]n this case--and presunably in the typical case in which one
private citizen is seeking information about another--the requester
does not intend to di scover anything about the conduct of the
agency that has possession of the requested records.” 489 U S at
773. In contrast, we have previously recognized that public
enpl oyees and officials have a dimnished privacy interest in
i nformati on bearing upon the enpl oyees' or officials' performance
of their duties, responsibilities, and functions.

®The concl usi on woul d not constrain the Law School from
contacting persons who have submtted letters of reconmendation for
an applicant, since the applicant is responsible for securing such
letters of recomendati on and the persons who submt letters of
reconmendati on are obviously informed that the person has applied
for adm ssion.
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within the University, or the Law School, is entitled to know the
identities of individuals who have applied for adm ssion to the Law
School .

In OP Opinion Letter No. 94-16 (Sept. 16, 1994) we exam ned
the extent to which governnent records that are protected from
di scl osure under the U PA s "clearly unwarranted invasion of
personal privacy" exception may be disclosed within an agency. W
observed that the U PA was nodel ed upon the Uniform Information
Practices Code ("Mdel Code"), drafted by the National Conference
of Conm ssioners on Uniform State Laws. W further observed that
the commentary to the Model Code reflected that it was not intended
to regulate the intra-agency use and di scl osure of governnment
records. Neverthel ess, we stated:

It is the OP s position that the U PA
does not reqgulate the intra-agency disclosure
of confidential governnment records, provided
that any such disclosure is to an agency
of ficer or enployee with an official need to
know in the performance of their duties. The
U PA was intended to inplenent the individual's
right to privacy under sections 6 and 7 of

article | of the Constitution of § the State
of Hawaii. See Haw. Rev. Stat. 92F-2 (Supp
1992). If the U PA freely permtted the intra-
agency di scl osure of governnent records
protected from di scl osure under the "clearly
unwar rant ed i nvasi on of

personal privacy exception” this policy wuld
clearly be frustrated.

To illustrate, an as OP Staff Attorney, |
have no official need to know confidenti al
informati on contained in the personnel
records of other O P enployees. 1In contrast,
the OP Director does have an official need
to know such information, since the D rector
supervises the work of all O P enpl oyees.
Simlarly, the secretary to the OP D rector
does have an official need to know t he
details of O P enployee' s personnel records,
since she is responsible for filing personnel
records, and for transmtting personnel
records to the Personnel Ofice of the
Department of the Attorney Ceneral.
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OP Op. Ltr. No. 94-16 at 405 (Sept. 2, 1994).

Thus, the extent to which Law School adm ssion records may be
di scl osed within the University depends upon whether the persons to
whomthe information will be disclosed have an official need to
know the information. For exanple, nenbers of the Law School's
Adm ssions Commttee clearly have an official need to know t he
contents of Law School adm ssion records, as would Law School staff
who process adm ssion records. Wether disclosure of Law Schoo
adm ssion records to other enployees or officials of the Law Schoo
is appropriate will depend upon whether those enpl oyees or
officials play an official role in the adm ssions process.

We now turn to a discussion of the extent to which Law Schoo
adm ssion rewards may be di scl osed to other governnent agencies.

V. U PA RESTRI CTI ONS ON THE | NTER- AGENCY DI SCLOSURE COF
CONFI DENTI AL GOVERNMENT  RECORDS

Section 92F-19(a), Hawaii Revised Statutes, sets forth the
ci rcunst ances under which an agency may di scl ose governnent records
to ot her agenci es.

The O P has issued several opinion letters concerning the
i nter-agency disclosure restrictions of the UPA  See generally,
OP Op. Ltr. No. 94-16 at 1-2 (Sept. 2, 1994). These restrictions
only apply if the records being disclosed are protected from
di scl osure under section 92F-13, Hawaii Revised Statutes, usually
by the "clearly unwarranted invasion of personal privacy
exception." Records that are publicly available may be freely
shared between governnent agencies. Further, as we noted in QP
Opinion Letter No. 94-16, section 92F-19, Hawaii Revised Statutes,
permts, but does not require, the inter-agency disclosure of
confidential governnent records.

Thus, information concerning applicants for adm ssion to the
Law School may be disclosed to other agencies only under the
ci rcunst ances provided in section 92F-19(a), Hawaii Revised
Statutes. Since the inter-agency disclosure authorizations of
section 92F-19(a), Hawaii Revised Statutes, depend upon an
exam nation of the facts surrounding an inter-agency request, we
recomend that you contact the QP for specific guidance shoul d
you have doubts as to the propriety of the inter-agency disclosure
of the identities of Law School applicants.

Finally, under section 92F-19(b), Hawaii Revised Statutes, an
agency receiving governnent records under the inter-agency
di scl osure provisions of the UPA is subject to the sane
restrictions on disclosure of the records as the originating agency.
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CONCLUSI ON

For the reasons expl ained above, it is our opinion that the
Law School should not disclose the identities of individuals who
have applied for adm ssion to the Law School w thout the witten
consent of such individuals. In our opinion, the disclosure of
such information would be a clearly unwarranted i nvasi on of
personal privacy under section 92F-13(1), Hawaii Revised Statutes.

Furthernore, it is our opinion that information concerning the
identities of individuals who have applied for adm ssion to the Law
School shoul d be disclosed only to those individuals within the Law
School or the University with an official need to know in the
performance of their duties.

Finally, this information may be di sclosed to other governnent
agencies, only to the extent permtted by section
92F-19(a), Hawaii Revised Statutes, which restricts the
i nter-agency disclosure of government records that are confidenti al
under the Ul PA

Pl ease contact ne at 586-1404 if you should have any questions
regardi ng this opinion.

Very truly yours,

Hugh R Jones
Staff Attorney
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